EAPB answer to the call for feedback on the Platform for Sustainable Finance's report on minimum safeguards

Introduction

Disclaimer:
This call for feedback is part of ongoing work by the Platform on Sustainable Finance, which was set up by the Commission to provide advice on the further development of the EU taxonomy framework. This feedback process is not an official Commission consultation. The draft report produced by the Platform is not an official Commission document. Nothing in this feedback process commits the Commission nor does it preclude any policy outcomes. 

It is intended to provide advice on the application of the minimum safeguards (MS) which bring a social and governance component to the EU Taxonomy. The MS are mentioned in Article 3 of the EU Taxonomy Regulation (TR) as one of the criteria for environmentally sustainable activities, and are further defined in Article 18. The advice in the Report is structured by a) embedding the MS in existing EU regulation, b) identifying the substantive topics of the standards and norms referenced in Article 18 of the Taxonomy Regulation and c) by working out how compliance with MS can be established.

Analysing the standards referred to in Article 18 of the TR (OECD guidelines for multinational enterprises (MNE), UN guiding principles on business and human rights (UNGP), the eight conventions on fundamental principles and rights at work and the international bill of human rights), the report identifies four core substantive topics for which compliance with minimum safeguards has to be defined. These four topics are
· Human rights including workers’ rights and consumers ́ rights
· Bribery/corruption
· Taxation
· Fair competition
The advice on these four topics is worked out close to the standards referenced in Article 18 TR and to upcoming EU regulation which is built on these same standards, the Corporate Human Rights Due Diligence Directive (CSDDD) and the Corporate Sustainability Reporting Directive (CSRD) and the respective disclosure requirements. As both are still not yet fully finalised there remains some uncertainty as to their implementation. Therefore, the solution developed in this report is to 
a) build the requirements for MS compliance on the international standards referenced in Article 18 and especially on the six steps of the UNGPs/OECD guidelines for MNE, 
b) point to upcoming regulations and disclosure requirements that build on these standards and 
c) to point to independent sources of information covering particular aspects of MS implementation which could be used for external performance checks.
More concretely the report advises to consider the following as a sign of non-compliance with MS:
1. inadequate or non-existing human rights due diligence processes in companies including labour rights, bribery, taxation and fair competition
2. a company’s final conviction in court, if it is related to any of the above listed topics
3. a lack of collaboration with a national contact point (NCP) or an assessment of non-compliance with OECD guidelines for MNE by an OECD NCP
4. a company not responding to allegations raised by the Business and Human Rights Resource Centre
It is further suggested that points two to four should be valid until the company has implemented a due diligence system that makes such breaches unlikely.
On the basis of this advice, the EU Platform on Sustainable Finance would like to solicit public feedback on the following questions:

QUESTION 1 (TWO-PRONGED APPROACH)
The Report proposes two sets of criteria for the establishment of non-compliance with MS: one related to adequate due diligence processes implemented in companies (i.e. relying on corporate reporting and disclosure) and the other related to the actual outcome of these processes or the company’s performance (i.e. relying on external checks on companies).
Q1	Do you agree with this two-pronged approach?
	
	Yes
	
	No
	
	No opinion / Not applicable

	If no, please explain why you do not agree with this two-pronged approach:



QUESTION 2 (MINIMUM SAFEGUARDS & CSDD DIRECTIVE)
The advice of the report is that companies covered in the future by the EU due diligence law (the proposed CSDD Directive) which are acting in compliance with the law would be considered aligned with the human rights part of the minimum safeguards as the demands of these two legislations overlap (provided that the final scope and the requirements of CSDDD will indeed be aligned with the standards and norms of Taxonomy Regulation Article 18).
Q2	Do you agree with this advice of the report?
	
	Yes
	
	No
	
	No opinion / Not applicable

	If no, please explain why you do not agree with this advice of the report:



QUESTION 3 (UNGPs)
The UNGPs require that due diligence processes implemented in a company result in human rights abuses being effectively prevented and mitigated. To check whether processes implemented in a company fulfil this requirement, the report suggests applying external checks based on a company
1. having had a final conviction at court
1. or not responding to complaints at OECD national contact points or allegations via Business and Human Rights Resources Centre
Q3	Do you agree with this approach?
	
	Yes
	
	No
	
	No opinion / Not applicable

	Please explain your answer: a) and b) give enough motives to a company to abide by the law, otherwise will compromise its public reputation



Q3.1	Which type of court cases should be selected as criterion for non-compliance with minimum safeguards?
Q3.2	Are there other types of external checks you would suggest (data for theses checks should be publicly available and lead to the same result for a company)?
	☐
	Yes
	
	No
	
	No opinion / Not applicable

	Please specify and explain the other types of external checks you would suggest:



QUESTION 4 (CORRUPTION, TAXATION AND FAIR COMPETITION)
The advice given in the Report on corruption, taxation and fair competition is comparable to the advice on human rights in that it requires that a company has implemented processes to avoid and address negative impacts and that the company has not been finally convicted for violations in these fields.
Q4	Do you agree with this approach?
	
	Yes
	☒
	No
	
	No opinion / Not applicable

	Please explain your answer: the effectiveness of the proposed approach depends on the cultural, maturity and established corporate practices; true enforcement often can be achieved only by implementing the highest available “penalty” measure. The application of the national law including its required burden of proof should therefore be considered as a proxy for compliance with the MS.  Given the already existing practices and experience in our EAPB member banks, we advocate that a company's processes should only be examined if a breach or a conviction for violations in these fields has been stated. 


Q4.1	Which type of court cases should be selected as criterion for non-compliance with minimum safeguards?
Q4.2	Are there other types of external checks you would suggest (data for these checks should be publicly available and lead to the same result for a company)?
	
	Yes
	
	No
	
	No opinion / Not applicable

	Please specify and explain the other types of external checks you would suggest: 



QUESTION 5 (CONTROVERSY CHECKS)
A suggestion given in the Report on MS is to consider the human rights due diligence processes companies have implemented and do checks on their performance, rather than rely on controversy checks based on media coverage (as is done by some ESG rating agencies).
Q5.1	What do you think these changes imply for companies? – answer: discipline and consistency
Q5.2	What do you think these changes imply for investors? – comfort and benchmarks

QUESTION 6 (OECD GUIDELINES FOR MNEs)
The OECD guidelines for multinational enterprises highlight the importance of good corporate governance. The Report takes this up by developing criteria for bribery/corruption, taxation and fair competition. 
Q6	Do you agree with this approach?
	☒
	Yes
	
	No
	
	No opinion / Not applicable


Q6.1	Which other aspects of good corporate governance matters do you believe the advice should cover or refer to would you like to add? 
Answer: Recommend establishing a grievance procedure within the organisation (for employees) and possibility to consult external experienced councilor if no agreement is reached. Further please see also our answer to Q4 Concerning corruption/bribery, taxation and competition, public banks are already highly regulated.

QUESTION 7 (FURTHER COMMENTS)
Q7	Do you have any further suggestions or comments on the Report?

We would further like to highlight the following remarks regarding:
CHAPTER 3 (LINK CSRD & CSDDD)
Alignment between MS on the one hand, and the reporting scope of the CSRD and the CSDDD on the other (also for financial institutions) is essential so that compliance with these EU rules guarantee at least partial compliance with MS. 
With respect to DNSH-PAI indicators, clear thresholds for PAI should be identified that results in harm and certain MS violation. For example, ‘how much’ gender pay gap, or board diversity determines a breach of MS, and whether the presence of corrective action suffices to ensure compliance with MS. Different yes/no PAIs such as violations of OECD Guidelines and lack of processes to comply with the UN Global Compact (not included in MS, by the way) and OECD Guidelines can directly determine non-compliance with MS.
CHAPTER 7 (Sovereigns and Sub-sovereigns)
Regarding Sub-sovereigns and Human Rights
The EAPB supports the PSF recommendation that “the existence of an accredited National Human Rights Institution (NHRI) in the country is a sign of alignment.“
However, we note a difference in semantics: “The existence of an accredited National Human Rights Institution (NHRI) in the country is a sign of alignment with MS documents. Sub-sovereigns which have implemented the guidance on UNGPs for sub-sovereigns should be considered compliant with MS. 
Hence, the wording should be identical, preferably “is considered a sign of alignment with the MS“ or “should be considered compliant with the MS “.
Regarding Sub-sovereigns and Human Rights
The EAPB supports the PSF recommendation that “A high level of corruption according to the corruption perception index of Transparency International is a sign of non-alignment“, but recommends further clarification. What is considered a high level? Secondly, we favor designing the criteria in the positive sense: “ A low level [PLEASE SPECIFY WHAT LEVEL] of corruption according to the corruption perception index of Transparency International is a sign of alignment with the MS.”

Question on entities owned by sub-sovereigns
In EAPB member countries, a quite substantial amount of local government services are undertaken in a local government company format. This is true for instance for residential housing, water and wastewater supply, energy supply, local public transportation and waste management. It seems the PSF draft does not provide any recommendations on how MS criteria should be designed for these types of entities. 
In those countries, these companies are governed by both the Local Government Act i.e. the country’s Companies Act, in other words they are subject both to the same type of legal requirements as their parent sub-sovereign as well as to legal requirements regarding private companies. 
The EAPB therefore recommends that public companies/entities which are wholly owned by a sub-sovereign should be subject to the same criteria for MS alignment as applies to a sub-sovereign.

In general, more guidance is needed for application of MS to exposures of sub- national / local government entities and, completely missing in the report but relevant for banks’ voluntary disclosures, supranational entities. In light of the human rights framework, we wonder whether local governments (and supranational entities) are even required to have a due diligence process in place. After all, the due diligence requirement originates from the “Corporate Duty to Respect”-pillar in the UNGPs. However, local government entities are subject to the requirements in the “State Duty to Protect”-pillar in the UNGPs, which does not require a due diligence requirement. We therefore doubt whether the proposed MS approach -which involves monitoring whether a due diligence process in place – would work for local governments.
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